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 1.  TIME:  9:00   CASE#: MSC16-01058 
CASE NAME: MORO VS. SAFEWAY 
HEARING ON MOTION FOR SUMMARY JUDGMENT RE COMPLAINT FILED BY 
JOSEPH M GRANT, M.D., EAST BAY SPINE SPECIALISTS, INC. 
* TENTATIVE RULING: * 
 
Parties to appear and be prepared to discuss the following: 
 
1. Has the deposition of Dr. Grant been taken yet? 
2. Is this motion still necessary?  Is it being opposed? 
3. If the answers to questions 1 and 2 are “yes,” when should the hearing be continued to 
and when will the Opposition be filed? 
 

  

 2.  TIME:  9:00   CASE#: MSC16-01058 
CASE NAME: MORO VS. SAFEWAY 
HEARING ON MOTION FOR SUMMARY JUDGMENT RE CROSS COMPLAINT FILED 
BY JOSEPH M GRANT, M.D., EAST BAY SPINE SPECIALISTS, INC. 
* TENTATIVE RULING: * 
 
Parties to appear.  See line 1. 

  

 3.  TIME:  9:00   CASE#: MSC16-02143 
CASE NAME: AHMADI VS WATKINS 
HEARING ON MOTION TO/FOR SET ASIDE DISMISSAL FILED BY MARTIN 
MURANISHI, ABDUL AHMADI 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion to set aside the dismissal in this case is granted.  Plaintiff’s attorney is 

ordered to pay $1,500 to defendants under CCP § 473 (b). 

 On November 8, 2018, the court held a hearing on defendants’ motion for summary 
judgment.  It granted summary adjudication as to various causes of action but denied summary 
judgment. 
 
 At that time trial was set for December 3, 2018.  Plaintiffs and their attorney failed to 
appear at trial, and the court ordered the case dismissed.  The court’s Minute Order from 
December 3, 2018 states “Dismissal entered on the complaint . . . entire action dismissed 
without prejudice.”   
 
 However, the court heard defendants’ motion for sanctions under CCP § 128.5 on May 
2, 2019.  The Minute Order for that hearing states, “The court delayed entering a dismissal at 
the time of trial at Defendants’ request because they wished to pursue this motion.  The court 
orders that the case is now dismissed . . .” 
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 On April 26, 2019, plaintiffs file;:d the instant motion to set aside the dismissal pursuant 
to CCP § 473 (b).  That section permits a dismissal to be set aside on a discretionary basis if 
based on excusable neglect of the client or attorney, or on a mandatory basis if accompanied by 
an attorney’s declaration of the attorney’s fault.  In the latter event, the critical factor is who is at 
fault, not the reason for the error.  (Martin Potts & Associates, Inc. v. Corsair, LLC, 244 
Cal.App.4th 432, 438.)  Relief must be granted as long as the court finds that the dismissal was 
not in fact caused by the attorney’s neglect.  (Metropolitan Service Corp. v. Casa de Palms, Ltd. 
(1995) 31 Cal.App.4th 1481, 1487.)  It must be granted whether the attorney’s neglect is 
excusable or not.  (Ibid.)  And it must be granted as long as it is sought within six months after 
the dismissal was entered. “[A] motion based on attorney fault need not show diligence in 
seeking relief.”  (Younessi v. Woolf (2016) 244 Cal.App.4th 1137, 1147.)   
 
 Here, plaintiffs’ attorney has filed the required declaration within six months of when the 
dismissal was taken.  Therefore, relief is mandatory.  An award of compensatory legal fees to 
defendants is also mandatory. 
 
 The court denies defendants’ renewed request for sanctions under CCP § 128.5 for the 
reasons previously stated and because it is granting mandatory relief here.  The new events that 
have occurred since the original ruling on defendants’ motion do not change the outcome. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-00128 
CASE NAME: MENDIVIL VS. PURLYAH 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
  
Continued to September 5, 2019 at 9:00 am per fax of counsel. 

  

 5.  TIME:  9:00   CASE#: MSC17-00128 
CASE NAME: MENDIVIL VS. PURLYAH 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY 
PURLYAH, INC 
* TENTATIVE RULING: * 
 
 Continued to September 5, 2019 at 9:00 am per fax of counsel. 
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 6.  TIME:  9:00   CASE#: MSC17-00128 
CASE NAME: MENDIVIL VS. PURLYAH 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY PURTIS 
MARKS 
* TENTATIVE RULING: * 
 
Continued to September 5, 2019 at 9:00 am per fax of counsel. 

  

 7.  TIME:  9:00   CASE#: MSC17-00954 
CASE NAME: GONZALEZ VS MICHELBOOK 
HEARING ON TRIAL SETTING ( PER STIP) 
* TENTATIVE RULING: * 
 
 May appear by Court Call. 

  

 8.  TIME:  9:00   CASE#: MSC17-00954 
CASE NAME: GONZALEZ VS MICHELBOOK 
HEARING ON MOTION FOR SUMMARY ADJUDICATION RE: DUTY TO DEFEND 
UNDER INDEMNITY FILED BY COUNTRYWOOD SHOPPING CENTER 
* TENTATIVE RULING: * 

  

Cross-defendant Countrywood’s motion for summary adjudication of the Second Cause 
of Action of its Cross-Complaint (requesting declaratory relief) is denied.  Countrywood has not 
established as a matter of law that it is entitled to a declaration that Mariachi Mexican Grill 
(“Mariachi’s”) owes it a present duty of defense against plaintiffs’ lawsuit.  (See CCP § 437c (c); 
Disputed Material Fact Nos. 1, 2; Additional Material Fact Nos.  12, 14, 15, 17, 18, 19, 20, 23, 
24, 26, 29, 30, 31, 32, 34.) 

 
1. Background. 
 
On March 1, 2016, Ana Gonzalez was injured when she was struck by a car while eating 

lunch at a table on the common area sidewalk outside of Mariachi’s restaurant in Walnut Creek 
in the Countrywood Shopping Center.  Gonzalez had purchased the lunch at Mariachi’s.  The 
car jumped the curb when its driver, defendant Michelbook, inadvertently hit the accelerator 
rather than the brake. 

 
Through the current motion, Countrywood seeks a declaration that Mariachi has a duty 

to provide a defense to plaintiffs’ lawsuit against Countrywood. 
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The pertinent provision of the lease reads as follows: 
 

Tenant will indemnify and save harmless Landlord from all liability 
whatsoever, on account of any . . . injury . . . arising out of the use 
of the Premises and its facilities . . . but Tenant shall not be liable 
for . . . injury occasioned by the sole negligence of Landlord . . . 
unless covered by insurance Tenant is required to provide . . . 

 
 The lease defines the “Premises” as 2054-B Treat Blvd., “that store space . . . containing 
approximately 1210 square feet of Floor Area.”  (Additional Fact No. 14.)  
 
 Countrywood has not provided any evidence about which party drafted the Lease. 
 

2. Discussion. 
 
 The rules governing the interpretation of an indemnity provision in a noninsurance 
contract are as follows: 
 

The interpretation of a written instrument, even though it involves 
what might properly be called questions of fact, is essentially a 
judicial function to be exercised according to the generally 
accepted canons of interpretation so that the purposes of the 
instrument may be given effect. . . . Since indemnity agreements 
are construed under the same rules which govern the 
interpretation of other contracts, the indemnity agreement must be 
interpreted so as to give effect to the mutual intention of the 
parties. . . . In interpreting an express indemnity agreement, the 
courts look first to the words of the contract to determine the 
intended scope of the indemnity agreement. . . . The intention of 
the parties is to be ascertained from the “clear and explicit” 
language of the contract, and if possible, from the writing alone. . . 
. Unless given some special meaning by the parties, the words of 
a contract are to be understood in their “ordinary and popular 
sense,” focusing on the usual and ordinary meaning of the 
language used and the circumstances under which the agreement 
was made. . . .  
 
When a dispute regarding the meaning of a contractual provision 
exists, the court must first determine whether on its face the 
language is capable of differing or inconsistent reasonable 
interpretations. . . . The test “is not whether [the instrument] 
appears to the court to be plain and unambiguous on its face, but 
whether the offered evidence is relevant to prove a meaning to 
which the language of the instrument is reasonably susceptible.” . . 
. Accordingly, if the instrument is reasonably susceptible to the 
interpretation urged, the court must receive any relevant extrinsic 
evidence the party puts forth to prove its interpretation. . . . If there 
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is no material conflict in the extrinsic evidence, the trial court must 
interpret the contract as a matter of law. Otherwise, it is a factual 
conflict dependent on the credibility of extrinsic evidence to be 
properly resolved by the jury. (City of Bell v. Superior Court (2013) 
220 Cal.App.4th 236, 247-248.) 

 
 The words of the Lease show that the intended scope of the provision at issue here is to 
indemnify Countrywood for losses “arising out of use of the Premises.”  The premises are 
defined to be the 1210 square feet that Mariachi’s had rented, not the sidewalk common area it 
had not.   
 

Countrywood attempts to gloss over this distinction by assuming the very fact to be 
decided.  In its Notice of Motion it states, “This motion is made on the grounds that plaintiffs’ 
accident occurred while plaintiffs were eating lunch at Mariachi’s restaurant.”  But that is the 
very issue – whether eating lunch in the common area in front of Mariachi’s is eating lunch at 
the restaurant, that is, at the Premises.   

 
Countrywood has not offered any facts to show that the sidewalk in front of Mariachi was 

part of the restaurant.  All the facts are to the contrary.  Mariachi did not bring in the tables when 
it moved into Countrywood.  They were owned by someone else and left there.  There is no 
evidence that Mariachi’s served customers at the tables or seated customers there; or that only 
customers of Mariachi’s could sit there.  Apparently, customers came into the restaurant, 
purchased their food, and consumed it wherever they wished.  There is no evidence that 
Mariachi paid any extra rent to be able to use the tables or to leave the tables in front of its 
restaurant.  
 

Plaintiffs’ complaint alleges that Countrywood is liable for failing to construct/maintain a 
barrier to protect patrons sitting in outdoor areas from impact by vehicles.  A loss caused by that 
conduct will never be covered by the indemnity provision because it does not arise out of use of 
the Premises.  The indemnity provision does not cover injuries arising out of use of a portion of 
Countrywood’s property that Mariachi’s was not leasing, only the part that it was, i.e., the 
Premises.  

 
The accident could equally have occurred as a Mariachi’s customer walked out of 

Mariachi’s front door, rather than while sitting at a table in front of Mariachi’s; or as a Mariachi’s 
customer was stepping off the curb or was in some other part of the parking lot; or when a 
Mariachi’s customer was at a table in front of another Countrywood establishment; or when 
another establishment’s customer was at the table in front of Mariachi’s.  Under none of these 
circumstances could the indemnity provision be reasonably construed to apply; and even if that 
was one of two possible constructions, the provision would be construed against Countrywood 
as the drafting party (or Countrywood has not met its burden to show who drafted the contract 
and against whom ambiguities should be construed.)  The same problem remains if 
Countrywood focuses on the term “facilities” rather than the term “Premises,” because it is not 
clear whether “facilities” means only the personal property inside the Premises, i.e., within its 
four walls, or also personal property  outside of the Premises, such as the tables available to 
anyone in the common area.  And, again, it is not established that Mariachi’s owned the tables.  
The court finds no unequivocal concession of a material fact on lines 14 and 15 of page 13 of 
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the Opposition. 
 
The loss here did not arise out of Mariachi’s use of the Premises as defined in the 

Lease.  (See Morlin Asset Management LP v. Murachanian (2016) 2 Cal.App.5th 184, 193 (“We 
hold that under the indemnity clause in this case, the injury to a third party that occurred outside 
the [tenant’s] dental suite, in a common area over which the landlords have exclusive control, 
did not arise out of the tenant's use of the dental suite. It does not matter that the accident would 
not have happened but for the tenant hiring the third party to clean the carpets in the dental 
suite . . . The connection between the tenant's use of his suite and the accident in the stairwell 
over which the tenant had no control is too remote to have been within the contemplation of the 
parties when they entered into the lease.”); Oakland v. Oakland Unified School Dist. (1956)141 
Cal.App.2d 733, 735-737.) 
 

  

 9.  TIME:  9:00   CASE#: MSC18-00674 
CASE NAME: HOROWITZ VS RYAN; DOMAGALSKI 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO REQUESTS FOR FOR 
PRODUCTION, FILED BY VICTORIA L. RYAN, MICHAEL R. DOMAGALSKI 
* TENTATIVE RULING: * 
 
 Unopposed – granted.  Defendant is ordered to file verified written responses,                    
without objection, within 15 days from the date of this hearing. 

  

10.  TIME:  9:00   CASE#: MSC18-01523 
CASE NAME: EDWARDS VS CC COM COLLEGE DIST 
HEARING ON MOTION TO/FOR QUASH OR IN ALT PRTC ORD FOR EMPLY 
RECRDS FROM FILED BY BARRY EDWARDS 
* TENTATIVE RULING: * 
 
 Vacated -- motion withdrawn by moving party. 

  

11.  TIME:  9:00   CASE#: MSC18-01523 
CASE NAME: EDWARDS VS CC COM COLLEGE DIST 
HEARING ON MOTION TO/FOR QUASH OR IN ALT PRCTV ORD TO SUBP EMPLY 
RCRDS FILED BY BARRY EDWARDS 
* TENTATIVE RULING: * 
 
 Vacated – motion withdraw by moving party. 
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12.  TIME:  9:00   CASE#: MSC18-02278 
CASE NAME: AIKEN VS. COLETTA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of AIKEN FILED BY 
PAUL COLETTA 
* TENTATIVE RULING:  
 
 
           Defendant Paul Coletta’s demurrer to the Fourth Cause of Action for Trespass in the First 

Amended Complaint is sustained without leave to amend.  Plaintiff has failed to allege facts 

sufficient to state a cause of action. 

 

Background Facts 

 Plaintiff Todd Aiken entered into a residential lease agreement with Defendant Paul 

Coletta on April 24, 2016.  Plaintiff agreed to provide the residential property located at 30 Rio 

Vista in Orinda to Defendant and Defendant agreed to make monthly payments.  Defendant 

allegedly breached the agreement by failing to pay rent for the period of July 23, 2018 through 

September 10, 2018. Plaintiff also alleges Defendant sawed down a medium-sized oak tree 

located in the side yard, removed a light fixture from the bedroom, failed to maintain the yard, 

and dumped 60-plus gallons of wine on the ground in the storage area. 

 Plaintiff filed this action alleging breach of contract, waste, trespass to chattels, and 

trespass.   

 

Demurrer 

 Pursuant to CCP § 430.10(e), Defendant Paul Coletta demurs to the Fourth Cause of 

Action in the First Amended Complaint on the ground the Plaintiff failed to allege facts sufficient 

to constitute a cause of action.  

In the Fourth Cause of Action for Trespass, Plaintiff alleges that Defendant Coletta 

acknowledges that on or shortly before May 19, 2018, Defendant intentionally cut down 

Plaintiff’s live oak tree in the side yard of the premises, while he was a tenant on the property.  

Defendant failed to notify Plaintiff in advance or obtain consent before cutting down the tree. 

(FAC, ¶30.) 

 Defendant demurs to the Fourth Cause of Action on the ground Plaintiff has not and 

cannot allege the elements of trespass. Plaintiff explicitly alleged that at all times during the 

alleged wrongful conduct, Defendant was in possession of the premises pursuant to the lease 

agreement.  (FAC, ¶ 30.)  Defendant argues a landlord cannot simultaneously alleged 

possession by the tenant pursuant to lease, while alleging the tenant is trespassing. Defendant 

argues that if a tenant damages the land, the proper cause of action is waste.  Plaintiff has 
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alleged waste in the in Second Cause of Action, therefore the demurrer to the Fourth Cause of 

Action should be sustained without leave to amend as Plaintiff cannot cure the defect.   

 Plaintiff opposes the demurrer, arguing Defendant has a narrow understanding of the 

law.  As part of the contract (lease) Defendant agreed “not to destroy, damage or remove any 

part of the premises, equipment or fixtures or commit waste, or permit any person to do so.” 

(Contract, ¶ 5.8.) When Defendant cut down the oak tree, he committed a hostile act toward the 

interest of the lessor, thus he became a trespasser.  “Where one has permission to use land for 

a particular purpose and proceeds to abuse the privilege, or commits any act hostile to the 

interests of the lessor, he becomes a trespasser.”  (Cassinos v. Union Oil Co. (1993) 14 

Cal.App.4th 1770, 1780 [18 Cal.Rptr.2d 574].)    

   

 Analysis 

 The role of demurrer is to test the legal sufficiency of the allegations in the complaint.  It 

raises issues of law, not fact. (Lewis v. Safeway, Inc. (2015) 235 CA4th 385, 388.) “In passing 

upon the sufficiency of a pleading, its allegations must be liberally construed with a view to 

substantial justice between the parties.”  (Gressley v. Williams (1961) 193 Cal.App.2d 636, 639.)  

 The Fourth Cause of Action purports to state a cause of action for trespass. “‘Trespass is 

an unlawful interference with possession of property.’ [Citation.]” (Grocery Co. v. Victory 

Consultants, Inc. (2017) 17 Cal.App.5th 245, 261)  “The elements of trespass are: (1) the 

plaintiff's ownership or control of the property; (2) the defendant's intentional, reckless, or 

negligent entry onto the property; (3) lack of permission for the entry or acts in excess of 

permission; (4) harm; and (5) the defendant's conduct was a substantial factor in causing the 

harm. (See CACI No. 2000.)” (Ralphs Grocery Co. v. Victory Consultants, Inc. (2017) 17 

Cal.App.5th 245, 261-262.)    

 First, “The cause of action for trespass is designed to protect possessory -- 

not necessarily ownership -- interests in land from unlawful interference.”  (Smith v. Cap 

Concrete, Inc. (1982) 133 Cal.App.3d 769, 774.) “As a general proposition it is well-settled that 

the proper party plaintiff in an action for trespass to real property is the person in actual 

possession.”  (Whittaker v. Otto (1967) 248 Cal.App.2d 666, 672.)  Here, Plaintiff alleges 

Defendant entered into a Residential Lease Agreement on April 24, 2016.  (FAC, ¶4; Exhibit A-

3)  Plaintiff alleges Defendant cut down the oak tree on or before May 19, 2018, which was 

within the lease period. (FAC, ¶30.)  Plaintiff also alleges Defendant failed to pay rent beginning 

July 23, 2018.  (FAC, ¶6.)  Therefore, when Defendant cut down the tree, he was in actual 

possession of the premise under the lease.  A lease gives the lessee the exclusive possession 

of the premises against all the world, including the owner.  (Howard v. County of Amador (1990) 

220 Cal.App.3d 962, 972.)  

 "In an action of trespass upon real property plaintiff must prove the fact of his 
possession of the premises…" (Smith v. Cap Concrete, Inc. (1982) 133 Cal.App.3d 769, 774.”  
In order to maintain a trespass action, the plaintiff must show “a superior right to possession.”  
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“In the event such a superior right is not alleged, the complaint may withstand a demurrer if it 
alleges actual possession at the time of the alleged trespass or ouster.” (Shusett, Inc. v. Home 
Sav. & Loan Assoc. (1964) 231 Cal.App.2d 146, 150.)  Here, Plaintiff has not and cannot allege 
a superior right to possession at the time of the alleged misconduct by Defendant because 
Defendant had a leasehold interest pursuant to the effective residential lease that Plaintiff has 
pled.  Moreover, Plaintiff has not alleged actual possession. 

Plaintiff, on the other hand, has argued that as an out-of-possession owner he may 

maintain this trespass action against his tenant.  Plaintiff relies on Smith v. Cap Concrete, Inc. 

(1982) 133 Cal.App.3d 769.  The court in Smith stated, “An action for trespass may technically 

be maintained only by one whose right to possession has been violated [citation]; however, an 

out-of-possession property owner may recover for an injury to the land by a trespasser which 

damages the ownership interest. [Citations.]” (Smith v. Cap Concrete, Inc. (1982) 133 

Cal.App.3d 769, 774.)   

 In Smith, the owners of real property, by an oral agreement, had leased the property to a 
gentleman, who in turn subleased the property without the owners’ knowledge.  The person 
subleasing the property caused truckloads of broken concrete to be deposited on the land. The, 
owner while not in possession, brought an action for trespass.  The court held,  

In our view, the inquiry in a case involving unlawful intrusion on property rights 
should focus upon the nature of the injury and the damages sought: If the right to 
possession has been abridged and possessory rights damaged, the possessor 
may complain by way of an action for trespass; if, on the other hand, an intruder 
harms real property in a manner which damages the ownership interest, the 
property owner may seek recovery whether the cause of action be technically 
labeled trespass or some other form of action, such as waste.  
 

(Smith v. Cap Concrete, Inc. (1982) 133 Cal.App.3d 769, 775.)    

           Finding that the owner had no possessory interest in the property, the court found the 
claim rested on upon the damage to the plaintiff’s ownership interest, in which case the owners 
may bring a cause of action for “waste.” (Ibid at p. 775.) “The action for waste has traditionally 
protected such interests. As our high court has explained: ‘[Waste] is conduct (including in this 
word both acts of commission and of omission) on the part of the person in possession of land 
which is actionable at the behest of, and for the protection of the reasonable expectations of, 
another owner of an interest in the same land …’” (Smith v. Cap Concrete, Inc. (1982) 133 
Cal.App.3d 769, 775.)     

Furthermore, “[W]aste is defined as ‘an unlawful act or omission of duty on the part of a 

tenant, resulting in permanent injury to the [property].’ [Citations.]” (Avalon Pacific—Santa Ana, 

L.P. v. HD Supply Repair & Remodel, LLC (2011) 192 Cal.App.4th 1183, 1214.  In earlier cases, 

“waste” has been defined as follows:  “‘As defined by Lord Coke, it [waste] 'is a spoil or 

destruction in houses, gardens, trees or other corporeal hereditaments to the disinherison of him 

that hath the remainder in fee simple or fee tail'. It has also been defined as an unlawful act or 
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omission of duty on the part of a tenant which results in permanent injury to the inheritance.’” 

(Southern Pacific Land Co. v. Kiggins (1930) 110 Cal.App. 56, 60-61.)  

Here, the Plaintiff’s allegations in the Fourth Cause of Action, despite the label, 
constitutes a cause of action for “waste,” which Plaintiff has already alleged in the Second 
Cause of Action.  Thus, the Fourth Cause of Action is redundant. 

Relying on Cassinos v. Union Oil Co. (1993) 14 Cal.App.4th 1770, Plaintiff further 
argued that Defendant’s act of cutting down the tree was trespass because the act exceeded 
the permission granted by the residential lease. “Where one has permission to use land for a 
particular purpose and proceeds to abuse the privilege, or commits any act hostile to the 
interests of the lessor, he becomes a trespasser.”  (Cassinos v. Union Oil Co. (1993) 14 
Cal.App.4th 1770, 1780.)  Cassinos is distinguishable from the case at bar.  Cassinos involved 
an oil and gas lease and the owner’s reservation of the mineral estate on the same premises.  
Defendant Union Oil had a lease to drill various oil and gas wells on the subject mineral estate.  
Union Oil developed an excess wastewater problem on adjacent property it owned.  Union Oil 
obtained permission of the owner of surface estate of the property Union Oil was leasing, but did 
obtain the permission not the mineral estate owner to inject the wastewater into the leased 
property. The court held that injecting wastewater into the mineral estate constituted a trespass 
as it exceeded the purpose and permission of the oil and gas lease.  “‘A conditional or restricted 
consent to enter land creates a privilege to do so only in so far as the condition or restriction is 
complied with.’ [Citations]’…. In particular, causing subsurface migration of fluids into a mineral 
estate without consent constitutes a trespass.”  (Cassinos v. Union Oil Co. (1993) 14 
Cal.App.4th 1770, 1778.)     

Nothing in Cassinos establishes that Plaintiff can state a cause of action against 

Defendant for trespass in addition to the cause of action for waste discussed above.  Plaintiff’s 

reliance on Cassinos is also misplaced. 

 Finally, Plaintiff argues the he has alleged sufficient facts in the Fourth Cause of Action 

to state a cause of action for nuisance.  “A private nuisance claim is a claim for ‘a 

nontrespassory interference with the private use and enjoyment of land.’[Citation.]”    

(Wilson v. Southern California Edison Co. (2018) 21 Cal.App.5th 786, 802.)  To state a cause of 

action for private nuisance, Plaintiff must allege: (1) interference with the plaintiff's use and 

enjoyment of that property; (2) “the invasion of the plaintiff's interest in the use and enjoyment of 

the land was substantial, i.e., that it caused the plaintiff to suffer ‘substantial actual damage.’”; 

and (3) the interference was not only substantial, but unreasonable.  (Wilson v. Southern 

California Edison Co. (2018) 21 Cal.App.5th 786, 802.)  Plaintiff has not alleged facts sufficient 

to state a cause of action for nuisance.  Thus, the demurrer is sustained. 

 

Plaintiff’s Request for Judicial Notice 

 Pursuant to Evidence Code 452, Plaintiff requests the court to take judicial notice of the 

First Amended Complaint, Contra Costa Case MSC18-02278, filed on March 25, 2019.   
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 The court takes judicial notice of the existence of the document in the court filings, but it 

may not take judicial notice of the truth of contents asserted therein.  (Ragland v. U.S. Bank 

National Assn. (2012) 209 Cal.App.4th 182, 193.)     

  

13.  TIME:  9:00   CASE#: MSC18-02438 
CASE NAME: 88/12 LLC VS GARAVENTA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of 88/12 LIMITED 
PARTNERSHIP FILED BY WILLIAM CLARK COLVIS 
* TENTATIVE RULING: * 
 
  
 The Court rules as follows on the demurrers brought by Defendants Joseph Garaventa 

and William Clark Colvis.  Defendants’ demurrers are sustained with leave to amend with 

respect to all causes of action.  Plaintiffs shall file any amended complaint before July 5, 2019.  

The basis for this ruling is as follows. 

 

First Cause of Action.  The first cause of action is for breach of fiduciary duty.  Successful 

pleading of such a cause of action requires facts establishing that (1) defendants owed plaintiffs 

a fiduciary duty, (2) said duty was breached, and (3) the defendant’s actions damaged the 

plaintiff.  (Wolf v. Superior Court (1992) 107 Cal.App.4th 25.)  A fiduciary relationship is any 

relation existing between parties to a transaction wherein one of the parties is duty-bound to act 

with the utmost good faith for the benefit of the other party.  (Id. at p. 29.)  Traditional examples 

in the commercial context include directors and majority shareholders of corporations, business 

partners, and agents and principals.  (Id. at p. 30.)   

The complaint fails to identify in what way Defendant Clark Colvis owed Plaintiffs a 

fiduciary duty, stating only that he “worked with” and “assisted” Defendant Garaventa.  It thus 

does not state a cause of action for breach of fiduciary duty against Defendant Clark Colvis.   

Defendant Garaventa owed a fiduciary duty to Plaintiffs when he was sole manager of 

Plaintiffs’ assets.  Conversion of Plaintiffs’ funds and failure to collect rents would be breaches 

of that duty that would cause damage to Plaintiffs.  However, the complaint is uncertain in that it 

does not state when either Defendant performed any of the alleged acts, or provide information 

on which of Plaintiffs’ numerous interests were affected and how. This is particularly damaging 

to Defendants’ ability to prepare a defense given that Plaintiffs’ assets and their potential value 

changed “at various times.”  (Second Amended Complaint at ¶ 7.)  The complaint thus fails to 
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sufficiently acquaint either Defendant with the nature, source, and extent of its claims.  (Ludgate 

Ins. Co. v. Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 608.) 

 

Second Cause of Action.  The second cause of action is for embezzlement.  Successful 

pleading of such a cause of action requires facts establishing that the defendant had been 

entrusted with the plaintiff’s property and the defendant fraudulently appropriated such property.  

(Penal Code § 503; see also State Bar of California v. Statile (2008) 168 Cal.App.4th 650, 658 

[embezzlement alleged as tort].) 

 Defendant Clark Colvis is not shown to have been entrusted with Plaintiffs’ property as 

his relationship to Plaintiffs is uncertain.  Again, Defendant Garaventa can be assumed to have 

been entrusted with Plaintiffs’ property when he was sole manager, but the duration of that 

responsibility is not stated.  The complaint is uncertain for lack of information on when 

embezzlement occurred and which of Plaintiffs’ fluctuating assets were affected. 

 

Third Cause of Action.  The third cause of action is a request for accounting.  This requires 

pleading that a relationship exists between plaintiff and defendant that requires an accounting 

and that some balance is due the plaintiff that can only be determined by accounting.  (Teselle 

v. McLoughlin (2009) 173 Cal.App.4th 156, 179.) 

 Again, Defendant Clark Colvis is not shown to have a relationship to Plaintiffs that would 

require an accounting.  Defendant Garaventa would have had such a relationship as sole 

manager, but as the previous two claims are uncertain the complaint does not properly state 

that a balance is due necessitating accounting. 

 

  

14.  TIME:  9:00   CASE#: MSC18-02438 
CASE NAME: 88/12 LLC VS GARAVENTA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of 88/12 LIMITED 
PARTNERSHIP FILED BY JOSEPH GARAVENTA 
* TENTATIVE RULING: * 
 
 
See Line 13. 
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15.  TIME:  9:00   CASE#: MSC18-02543 
CASE NAME: DE LEON VS. CENTRAL EAST BAY I 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY MARIE 
MCGLYNN MD 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 

  

16.  TIME:  9:00   CASE#: MSC18-02543 
CASE NAME: DE LEON VS. CENTRAL EAST BAY I 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY MARIE 
MCGLYNN MD 
* TENTATIVE RULING: * 
 
Unopposed -- granted. 

  

17.  TIME:  9:00   CASE#: MSC19-00188 
CASE NAME: NEW U LIFE VS SINCLAIR 
HEARING ON MOTION TO/FOR TO STRIKE THE COMPLAINT (ANTI-SLAPP) 
FILED BY PATTI SINCLAIR 
* TENTATIVE RULING: * 
 
  

Defendant Patti Sinclair’s special motion to strike is continued to July 18, 2019 at 9:00 

a.m. so it can be heard with Georgia Hargett’s motion. (See line 22.) The case management 

conference set for June 26, 2019 is continued to July 18, 2019. 

 

  

18.  TIME:  9:00   CASE#: MSC19-00188 
CASE NAME: NEW U LIFE VS SINCLAIR 
HEARING ON APPLICATION OF THOMAS RITTER TO APPEAR AS COUNSEL ( 
FILED BY PATTI SINCLAIR) 
* TENTATIVE RULING: * 
 
Appearance required. The parties should be prepared to discuss whether any confidential 
information was exchanged during the phone call between Alexy Goldstein and Kevin 
Thompson.  
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19.  TIME:  9:00   CASE#: MSC19-00188 
CASE NAME: NEW U LIFE VS SINCLAIR 
HEARING ON APPLICATION OF KEVIN P. THOMPSON TO APPEAR AS ( FILED 
BY PATTI SINCLAIR) 
* TENTATIVE RULING: * 
 
Appearance required. The parties should be prepared to discuss whether any confidential 
information was exchanged during the phone call between Alexy Goldstein and Kevin 
Thompson.  
 

  

20.  TIME:  9:00   CASE#: MSC19-00323 
CASE NAME: NEW U LIFE, ET AL. VS HARGETT 
HEARING ON APPLICATION OF KEVIN P. THOMPSON TO APPEAR ( FILED BY 
GEORGIA HARGETT) 
* TENTATIVE RULING: * 
 
Appearance required. The parties should be prepared to discuss whether any confidential 
information was exchanged during the phone call between Alexy Goldstein and Kevin 
Thompson.  
 

  

21.  TIME:  9:00   CASE#: MSC19-00323 
CASE NAME: NEW U LIFE, ET AL. VS HARGETT 
HEARING ON APPLICATION OF THOMAS RITTER TO APPEAR AS COUNSEL ( 
FILED BY GEORGIA HARGETT) 
* TENTATIVE RULING: * 
 
Appearance required. The parties should be prepared to discuss whether any confidential 
information was exchanged during the phone call between Alexy Goldstein and Kevin 
Thompson.  
 

  

22.  TIME:  9:00   CASE#: MSC19-00323 
CASE NAME: NEW U LIFE, ET AL. VS HARGETT 
HEARING ON MOTION TO/FOR STRIKE COMPLAINT (ANTI-SLAPP) FILED BY 
GEORGIA HARGETT 
* TENTATIVE RULING: * 
 

Defendant Georgia Hargett’s special motion to strike is continued to July 18, 2019 at 

9:00 a.m. for additional briefing. The case management conference in this case set for July 15, 

2019 is continued to July 18, 2019.  

Hargett’s motion is based in part on arguing that the conduct alleged in the complaint is 

protected activity under CCP §425.16(e)(4). After the moving papers were filed, the California 

Supreme Court clarified the analysis for cases involving protected activity under subsection 
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(e)(4). In FilmOn.com Inc. v. DoubleVerify Inc. (May 6, 2019) 7 Cal.5th 133 the court explained 

that the analysis under (e)(4) is “a two-part analysis rooted in the statute's purpose and internal 

logic. First, we ask what ‘public issue or … issue of public interest’ the speech in question 

implicates—a question we answer by looking to the content of the speech. (§ 425.16, subd. 

(e)(4).) Second, we ask what functional relationship exists between the speech and the public 

conversation about some matter of public interest.” (Id. at 149-150.) 

 The parties have not addressed FilmOn.com or how the two-part analysis for subsection 

(e)(4) should be applied in this case. Therefore, the Court requests supplemental briefing on this 

issue. Each supplemental brief should be no more than 5 pages double spaced and the parties 

should avoid repeating points already made in their papers. Defendant’s brief shall be filed and 

served by June 19, 2019. Plaintiffs’ brief shall be filed and served by July 3, 2019.   

In addition, it appears that Hargett meant to file some reply documents, but they were 

not filed. On May 30, 2019, the Court received and filed the following documents: (1) proof of 

service re reply to opposition to special motion to strike the complaint and (2) declaration of 

Kevin P. Thompson in reply to plaintiffs’ opposition to applications of Kevin P. Thompson and 

Thomas Ritter to appear pro hac vice. No other documents were received for this case, 

however, the proof of service indicates several other documents that were served on Plaintiffs 

and it seems were meant to be filed, but were not. Hargett may file by June 19, 2019 any reply 

documents that were timely served on Plaintiffs.  

Finally, Exhibits A to the complaints in both this case and the case against Patti Sinclair 

(MSC19-00188) are fuzzy and difficult to read. Plaintiffs may file and serve legible copies of 

exhibit A to each complaint by filing a supplemental declaration by July 3, 2019.  

 

  

23.  TIME:  9:00   CASE#: MSN18-2604 
CASE NAME: MILLER FAMILE WINE CO VS. CUST 
SPECIAL SET HEARING ON: OSC WHY YOU SHOULD NOT MAKE RECORDS 
AVAILABLE SET BY COURT 
* TENTATIVE RULING: * 
 
 Appearance required   The issue the parties shall address is whether documents which have 
been produced are all that exist and/or are subject to production. 
 
 

  

ADD ON 
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24.  TIME:  9:02   CASE#: MSN15-00787 
CASE NAME: MAY VS. BUDA 
HEARING ON MOTION TO/FOR CONTINUE TRIAL FILED BY CECILY A BUDA 
* TENTATIVE RULING: * 
 
 
Appearance required.  Defendant’s attorney shall be prepared to address/explain the issues 
raised in Plaintiff’s Opposition. 
 
 
 

 

 25.  TIME:  9:02   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of MAYON FILED BY 
CITY OF ANTIOCH, FORREST EBBS 
* TENTATIVE RULING: * 
 
 

The demurrers filed by defendants City of Antioch and Ebbs to the Third Amended 
Complaint (“TAC”) are sustained.  (CCP § 430.10 (e), (f).)   Leave to amend is denied as to the 
Second Cause of Action as to defendant Ebbs.  Leave to amend is also denied as to the Fourth 
Cause of Action as to both defendants.   

 
Leave to amend is granted as to the Second Cause of Action as to the City only.  Leave 

to amend is granted because, while this is plaintiffs’ Third Amended Complaint, these 
defendants were not added to the case until plaintiffs filed their First Amended Complaint.  
Further, the court has only ruled on the legal sufficiency of plaintiffs’ allegations once, on the 
demurer to that version of the complaint.  The Second Amended Complaint was superseded by 
the TAC before the court ruled on the demurrer to that version of the complaint. 
 

Any amended complaint shall be filed and served on or before June 20, 2019. 
 
 Second Cause of Action, Negligence:  
 
 In this cause of action, plaintiffs sue the City and its employee Ebbs.  They title this 
cause of action “Negligence/premises liability (Cal Civ. Code § 1714 (a).)” 
 

a. Liability of the City. 
  
 A public entity is liable only as provided by statute.  (Eastburn v. Regional Fire Protection 
Authority (2003) 31 Cal.4th 1175, 1183; Gov’t C. § 815(a).)  Civil Code section 1714 has been 
held not to be a statute providing such liability.  (See Zelig v. County of Los Angeles (2002) 27 
Cal.4th 1112, 1132; Eastburn, supra.)  Therefore, plaintiffs may not sue the City for negligence 
under Civil Code section 1714.   
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However, in evaluating whether a complaint states a cause of action, the court ignores 
labels.  Therefore, the court ignores the title that plaintiffs gave to this cause of action and 
examines whether this count states a cause of action on any legal theory.  (See Larson v. UHS 
of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 342.) 
 
 The basic statute under which a California public entity can be held directly liable is 
Government Code section 815.6.  It states, “Where a public entity is under a mandatory duty 
imposed by an enactment that is designed to protect against the risk of a particular kind of 
injury, the public entity is liable for an injury of that kind proximately caused by its failure to 
discharge the duty unless the public entity establishes that it exercised reasonable diligence to 
discharge the duty.”   

 
The TAC is not explicit in stating the particular risk of injury involved here. Apparently, 

the injury includes unspecified physical injuries, mental suffering, and relocation costs under 
various enactments.   

 
Insofar as the claim is that plaintiffs suffered physical injuries because the site is 

contaminated and they should never have been allowed to live there in the first place, the TAC 
fails to state a cause of action because it admits that plaintiffs cannot prove the land caused the 
physical injuries.  (See TAC at 8:7-9 (“It’s really not provable if the land itself may have caused 
Mrs. Mayon’s numbness and other issues . . .”)   

 
Further, plaintiffs have not pleaded any enactment imposing a mandatory duty on the 

City not to allow plaintiffs to live on the land.  The court agrees with footnote 1 in the City’s 
Opening Brief that 25 CCR § 1004 (a)(5)(B) is inapplicable.   

 
The TAC also mentions Health and Safety Code sections 18500 and 18550 (¶ 3) and the 

Opposition, section 18502.  Section 18500 states it is unlawful for a person to construct a 
mobilehome park unless he has been issued a permit.  However, this section imposes duties on 
the park owner to obtain a permit, not on the public entity to demand one.  The City does not 
have section 815.6 liability under section 18500.  Further, even if any such liability could exist in 
the first instance, it would be negated by the City’s immunity for issuance or denial of a permit.  
(Gov’t C. § 818.4.)   
 
 Section 18502 concerns fees that must accompany an application for a permit.  
Subdivision (c)(2)(B) states that the fees shall be used exclusively for inspection of mobilehome 
parks to ensure that living conditions there meet certain standards because the “Legislature . . .  
finds and declares that the health and safety of mobilehome park occupants are matters of 
public interest and concern . . .”  This statute does not support mandatory duty liability under 
section 815.6.  The TAC does not allege that the City failed properly to apply application fees.  
At best, it alleges the City failed to collect fees from defendant Bosman because it did not 
require him to obtain a permit.  But that directs the focus back to section 18500, which imposes 
a duty on Bosman to seek a permit, not on the City to demand one. 
 
 Section 18550 states that it is unlawful for a person to allow a mobilehome to be used for 
occupancy unless the connections and installations conform to regulations.  This statute cannot 
be the basis for liability against the City, because the City has immunities for inspecting or failing 
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to inspect property, issuing or failing to issue a permit, and making discretionary decisions. 
(Gov’t C. § 818.4, 818.6, 815.2 (b), 820.2). Plaintiffs fail to establish any exception to these 
immunities that would allow the City to have mandatory duty liability under section 18550.   
 

Finally, premises liability is common law rather than statutory liability.  It applies to 
private property.  Plaintiffs have not pleaded any theory on defendants can be liable for the 
allegedly contaminated private property here, which they did not own or control.   

 
Plaintiffs’ remaining core claim in this cause of action is that the public defendants owe 

plaintiffs, or are somehow responsible for depriving them, of relocation assistance.  To recover 
such assistance, plaintiffs must first allege enactments creating a mandatory duty on defendants 
to provide it.  A party seeking to impose mandatory duty liability on a public entity under the 
California Government Claims Act must plead the cause of action specifically.  This includes 
specifically pleading the name and pertinent portions of the enactment claimed to create a 
mandatory duty. (See Searcy v. Hemet Unified School Dist. (1986) 177 Cal.App.3d 792, 802; 
Jacqueline T. v. Alameda County Child Protective Services (2007) 155 Cal.App.4th 456, 471.)    

 
The TAC mentions Government Code section 815.6.  (TAC at 6:11-15.)  It then lists 

Government Code section 65863.7 as the statute creating mandatory duty liability under section 
815.6.   

 
Relocation assistance can be available under Government Code section 65863.7 

independently of or in conjunction with the Mobilehome Residency Law, Civil Code section 798.  
In section 798.55 of the Mobilehome Residency Law, the Legislature finds that the cost of 
moving mobilehomes is high and it is therefore necessary that owners of mobilehomes be 
afforded unique protection from actual or constructive eviction.  (CC § 798.55 (a).)  Section 
798.56 therefore provides that a tenancy in a mobilehome park may be terminated only for 
specified reasons.   One such reason is a change in use of the park.  (CC § 798.56  (f), (g).)  If 
this is the reason for termination of the tenancy, the mobilehomeowners must be given various 
notices.  (CC § 798.56 (g)(1)-(5).  Further, a report under Government Code section 65863.7 
must be prepared, given to the tenants, and filed with the applicable public entity.  (See Gov’t C. 
§ 65863.7 (a), (b).)   
 

The report under section 65863.7 must be prepared by the party proposing conversion of 
the mobilehome park to another use.  (Gov’t C. § 65863.7 (a).)  That party is usually the party 
that owns the property, but it can be a public entity if the change in use results from a zoning or 
planning decision, action, or inaction.  (Gov’t C. § 65863.7 (i).)   

 
The report that the party deemed to be the proposing party under section 65863.7 must 

prepare must address “the availability of adequate replacement housing in mobilehome parks 
and relocation costs.”  The legislative body “shall” review the report and “may” require as a 
condition of the change that the proposing party “take steps to mitigate any adverse impact of 
the conversion . . . on the ability of displaced mobilehome park residents to find adequate 
housing in a mobilehome park.  The steps required to be taken to mitigate shall not exceed the 
reasonable costs of relocation.”  (Gov’t C. § 65863.7 (e).)   

 
In the normal case, it is clear under section 65863.7 that (1) the party responsible to pay 
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the relocation costs is the party proposing the conversion, (2) the manner in which it is forced to 
pay these costs is through conditions placed on permit approval, and (3) the public entity has 
the right, but not the duty, to require the payment of such costs. 

 
Plaintiffs claim this is not the normal case, because the City is considered to be the party 

proposing the conversion here under subsection (i) of section 65863.7.  However, the TAC 
expressly alleges that subsection (j), not (i), is applicable.  The TAC alleges that “obviously (j) [is 
the applicable subsection] because it was the Code Enforcement officer [who] handed Bosman 
[the removal] order.”  (TAC, ¶ 18.)  Under subsection (j), if a mobilehome park is closed as a 
result of a decision by an enforcement agency as defined in section 18207 of the Health and 
Safety Code, the person proposing the change is still considered to be the property owner, not 
the public entity.  Health and Safety Code section 18207 defines “enforcement agency” as used 
in Government Code section 65863.7 (j) as “the Department of Housing and Community 
Development, or any city, county, or city and county which has assumed responsibility for the 
enforcement of this part [Part 2.1, the Mobilehome Parks Act] pursuant to Section 18300.” (H & 
SC § 18207.)  Thus, the TAC effectively expressly alleges that the City is not liable for relocation 
costs under section 65863.7 because it is not considered the party proposing the change in use 
of the land. 

 
Defendants have asked the court to take judicial notice of plaintiffs’ government claim. 

The court grants that request.  The court therefore also considers the government claim in 
considering what enactments plaintiffs have alleged in support of their claim for relocation costs.  
The government claim mentions the Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970 (the “URA”) (42 U.S.C. § 4601), section 104 (d) of the Housing 
and Community Development Act of 1974 (see 24 CFR § 42.305 and § 42.350), various 
regulations in part 24 of title 49 of the Code of Federal Regulations (“CFR”), California 
Government Code section 7260 et. seq. (the “California Relocation Assistance Act”), and 
various statutes in the Health and Safety Code, including section 17975.  (See p. 1, 3, 5, 9, and 
10 of Ex. A to Defendants’ Request for Judicial Notice.)   

 
The URA allows for relocation costs on specified conditions when a mobilehome park is 

converted to another use.  Section 104 (d) can provide relocation costs based on different 
criteria, primarily that the requesting person qualify as “lower-income.”  The parties have not 
adequately briefed numerous issues under these federal statutes, including who pays the 
relocation costs and under what circumstances.  

 
Part 24 of title 49 of the CFR consists of regulations adopted pursuant to the URA, 42 

U.S.C. § 4601, et. seq.  The URA provides for relocation benefits to “displaced persons.”  As 
applicable to this case, a “displaced person” is a person who is forced to move “as a direct result 
of a written notice of intent to acquire or the acquisition of . . . real property in whole or in part for 
a program or project undertaken by a Federal agency or with Federal financial assistance . . .”  
(42 U.S.C. § 4601 (6)(i).)  The TAC fails to allege that plaintiffs were displaced as the direct 
result of such a written notice or actual acquisition.  The TAC talks about a project that it fails to 
define.  In prior versions of the complaint, the project was defined to mean a proposed plan to 
build an apartment building on the property, potentially with federal assistance.  However, the 
TAC does not allege the property actually was acquired for that purpose or that plaintiffs were 
forced to move as a direct result of a written notice about that project.  It alleges plaintiffs were 
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forced to move due to a notice of code violations.  So even if federal assistance was involved in 
the project, relocation benefits are not owed to plaintiffs under the facts alleged in the TAC 
because plaintiffs were not forced to move for a covered reason.  No regulation in Part 24 of title 
49 can offer relocation assistance beyond what the URA itself allows.  For instance, plaintiffs 
cite 49 CFR § 24.502.  However, that regulation does not eliminate the need to show the person 
is displaced as a direct result of a written notice.  It adds additional requirements for payment of 
relocation costs under its terms, including that the Agency must acquire the mobilehome or the 
mobilehome site or make certain findings.  (See 49 CFR 24.502 (a)(3).)   

 
In their government claim, plaintiffs also cite 49 CFR § 24.404.  That regulation also 

adds rather than removes requirements.  If a plaintiff claims entitlement to replacement housing 
rather than a replacement housing payment under 49 CFR § 24.401, he must show that certain 
case-by-case findings are made by the “Agency” as defined elsewhere.  Plaintiffs fail to explain 
in the TAC or their Opposition who the Agency is, whether it made the findings or is required to 
make them, or how this regulation creates a mandatory duty on the City to provide this benefit. 

 
Plaintiffs also fail to explain clearly why a mandatory duty is created under section 104 

(d) of the Housing and Community Development Act of 1974.   
 
The California Relocation Assistance Act, Government Code section 7260 et. seq., 

allows for persons displaced as a direct result of a written notice of an intent to acquire property 
for a project undertaken by a public entity or by any person having an agreement with, or acting 
on behalf of, a public entity.  (See Gov’t C. § 7260 (c)(1).)  The TAC does not allege that the City 
was acquiring the property for its own project, that the property was being acquired by a person 
having an agreement with the City within the meaning of section 7260, or that plaintiffs were 
displaced as a direct result of the a written notice.  The displacing activity here was for purposes 
of code enforcement, not to construct the new apartment building. 

 
Health and Safety Code section 17975 states, “Any tenant who is displaced or subject to 

displacement from a residential rental unit as a result of an order to vacate or an order requiring 
the vacation of a residential unit by a local enforcement agency as a result of a violation so 
extensive and of such a nature that the immediate health and safety of the residents is 
endangered, shall be entitled to receive relocation benefits from the owner as specified in this 
article.  The local enforcement agency shall determine the eligibility of tenants for benefits 
pursuant to this article.”  This section does not create a mandatory duty on the part of the City to 
pay relocation benefits. 

 
Plaintiffs cite section 9-5.301 (O) of the Antioch Municipal Code.  This ordinance does 

not support mandatory duty liability.  It merely describes a zoning designation that applies to 
trailer parks. 
 

Plaintiffs may understandably be confused, believing that every time the words 
“relocation benefits” appear in an enactment having to do with mobilehomes or housing these 
words mean plaintiffs are entitled to a benefit they have been denied.  But in the instances 
described above, these terms typically are accompanied by qualifying language that undermine 
plaintiffs’ statutory duty claim.  Either the statute only requires the owner, not the City, to pay the 
benefits, or it places conditions on payment of benefits that plaintiffs have not alleged have been 
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met. 
 
As previously stated, the court has the obligation to overrule a general demurrer to a 

claim if it states a cause of action on any legal theory.  (Larson v. UHS of Rancho Springs, Inc. 
(2014) 230 Cal.App.4th 336, 342.)  Therefore, it can have an obligation on a demurrer to 
consider theories suggested by, but possibly not well pleaded in, a complaint.  On the other 
hand, the court does not serve as an advocate for either party.  This is true even for parties who 
are unrepresented.  A person appearing representing himself is entitled to the “same treatment 
as if represented by an attorney – no different, no better, no worse.”  (Taylor v. Bell (1971) 21 
Cal.App.3d 1002, 1009.)  If plaintiffs attempt any further amendment, they must present their 
best pleading and persuade the court why the enactments they cite apply.   

 
This will be the final amendment that will be allowed.  To make sure that a definitive and 

comprehensive ruling can be made, the court notes some questions that the parties should 
address on the next demurrer.   

 
As pleaded in the next amendment, does the Second Cause of Action state a valid 

cause of action for breach of a mandatory duty under any of the enactments discussed above? 
 
Is an action under the URA, section 104(d) or other federal law subject to the 

Government Claims Act?  
 
Under the URA, section 104 (d), or any other federal enactment, is there a requirement 

to exhaust administrative remedies first?  If so, has it been, or can it be, met? 
 
Under any given enactment providing for relation assistance, who is responsible to pay 

it?  Can it ever be the City?  Is it always only the current or proposed property owner?   
 

b. Liability of Ebbs. 
 

Unlike a public entity, a public employee can be liable for common law negligence.  (See 
Gov’t C. § 820 (a).)  His employing public entity can then be liable for this negligence vicariously 
under Government Code section 815.2 (a).)  However, the liability of both the public employee 
and the public entity under these sections is subject to any immunities from liability provided by 
the Government Code.  (See Gov’t C. § 815.2 (b) and 820 (b).)  One such immunity is 
discretionary immunity:  “Except as otherwise provided by statute, a public employee is not 
liable for an injury resulting from his act or omission where the act or omission was the result of 
the exercise of the discretion vested in him, whether or not such discretion be abused.”  (Gov’t 
C. § 820.2.)  A public employee also has other immunities that parallel that of a public employer, 
including an immunity for inspecting or failing to inspect private property (Gov’t C. § 821.4)  and 
for issuing or failing to issue a permit.  (Gov’t C. § 821.2.)  Therefore, no claim can be stated 
here against Ebbs any more than it can be stated against the City. 

 
The court sees no way that plaintiffs can allege a claim against Ebbs for physical injuries 

or for denial of relation costs, so it sustains the demurrer to the Second Cause of Action without 
leave to amend as to him. 
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 Fourth Cause of Action, Intentional Misrepresentation: 
 
 The demurrer to this cause of action is sustained as to both the City and Ebbs without 
leave to amend.  A public entity has an absolute immunity for liability based misrepresentation.  
(Gov’t C. § 818.)  Therefore, no claim can be presented against the City for misrepresentation.   
 

A public employee has immunity for liability based on misrepresentation so long as he is 
not guilty of “actual fraud, corruption or actual malice.”  (Gov’t C. § 822.2.)  In ruling on the 
demurrer to the misrepresentation cause of action in the First Amended Complaint, the court 
noted what had to be pleaded to state a claim for intentional misrepresentation against Ebbs to 
avoid this immunity. Plaintiffs did not plead actual fraud, corruption or actual malice. Therefore, 
there is no reason to grant plaintiffs further leave to amend.   
 
 Further, as defendants’ papers note, fraud must be pleaded specifically.   Plaintiffs have 
not even alleged exactly what the misrepresentation was.  It if was Ebbs’ alleged 
misrepresentation in the September 2, 2016 staff report that the lot was vacant, as indicated in 
prior versions of plaintiffs’ complaint, plaintiffs have not alleged the other required elements for a 
claim for misrepresentation, i.e., that the representation was intentionally false, that it was 
intended to deceive, that it actually deceived plaintiffs, and that they justifiably and detrimentally 
relied on it.  (See Walters v. Marler (1978) 83 Cal.App.3d 1, 19; Bell v. Renaldo (1975) 51 
Cal.App.3d 779, 781.)  The TAC does not make clear what followed from that misrepresentation 
or how it damaged plaintiffs before the truth was revealed.   
 
 Also, a plaintiff’s lawsuit against a public entity is limited by the scope of his government 
claim.  (See Fall River Joint Unified School District v. Sup. Ct. (1988) 206 Cal.App.3d 431, 434.)  
Plaintiffs’ government claim here does not mention any misrepresentation claim. 
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 26.  TIME:  9:02   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of MAYON FILED BY 
PACIFIC WEST COMMUNITIES 
* TENTATIVE RULING: * 
 

Defendants’ demurrer is sustained, with leave to amend.  Any amended complaint shall 
be filed and served on or before June 20, 2019. 

 
Defendants Pacific West Communities and William Spann demur to the only cause of 

action alleged against them, the Fourth Cause of Action, for intentional misrepresentation. 
 
The elements of a cause of action for misrepresentation are: (a) the misrepresentation; 

(b) knowledge of falsity; (c) intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and 
(e) resulting damage.  (See Small v. Fritz Companies, Inc. (2003) 30 Cal. 4th 167, 173.)     

 
Fraud must be specifically pleaded.  Committee on Children’s Television, Inc. v. General 

Foods Corp. (1983) 35 Cal.3d 197, 216.  This means that “(1) general pleading of the legal 
conclusion of fraud is insufficient; and (2) every element of the cause of action for fraud must be 
alleged in full, factually and specifically, and the policy of liberal construction of pleading will not 
usually be invoked to sustain a pleading that is defective in any material respect.”  (Wilhelm v. 
Pray (1986) 186 Cal.App.3d 1324, 1331.)  “This particularity requirement necessitates 
pleading facts which ‘show how, when, where, to whom, and by what means the representations 
were tendered.’” Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 74.)   

 
Further, “[t]he requirement of specificity in a fraud action against a corporation requires 

the plaintiff to allege the names of the persons who made the allegedly 
fraudulent  representations, their authority to speak, to whom they spoke, what they said or 
wrote, and when it was said or written.”   (Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 
Cal.App.4th 153, 157.) 

 
Here the Third Amended Complaint (“TAC”) says very little about these two defendants 

and never clearly states what false representations they made.  Pacifiic West Communities is 
just alleged to be a corporation, and William Spann that corporation’s agent or employee in 
charge of an undefined project that was approved on September 7, 2016.  (TAC, § 2 (d), (e).)  
The Fourth Cause of Action then goes on to allege a series of events that occurred which 
purportedly showed that plaintiffs’ eviction was a Code Enforcement action for the direct benefit 
of the project.  This cause of action is supposed to be about misrepresentation, however, and it 
fails to allege what these two defendants said, when they said it, that it was intended to induce 
reliance by plaintiffs and that plaintiffs justifiably and detrimentally relied on it. 

 
Plaintiffs will be given one final chance to amend as to these defendants. 

 
 

 


